Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



The whole matter was formerly treated by the law as one of 
pounds, shillings, and pence ; indemnity to the parish was the object 
throughout. 

The Legislature had, indeed, been unsparing in its seyerity 8n the 
woman, and we might have attributed this harshness to a zeal for 
morality, were it not that its penalties were inflicted, not for the sin 
of having a bastard childy but for having a bastard child which may he 
chargeable to the parish. 

It may now be well to consider in what particulars the Poor Law 
Amendment Act did really change the law affecting bastard children. 

That statute removed certain penalties from the mothers of charge- 
able bastards, and on the other hand imposed on them obligations to 
which they were not formerly subject. It abolished the punishment 
of imprisonment for having an illegitimate child chargeable to a 
parish; and by causing the child to follow the settlement* of itB 

* It is worth confflderation — *' What settlement will a bastard child bora since 
August 14th, 1834^ take after it attains the age of sixteen, if it has acquired no 
settlement of its own ?" 

The Commissioners of Inquiry probably intended that the bastiurd should rerert 
to its birtii settlement ; but it may be questionable whether th^ Poor Itaw Amend- 
ment Act has effected this object. 

The words of that statute are : 

^' And be it further enacted, that every child which shall be born a bastard ajfter 
the passing of this Act shall have a.nd/oi/ow the settlement of the mother of such 
child untii sfich child shall attain the age of sixteen, or shall acquire a settlement in 
its own right." — Sect. 71. 

The chud after sixteen may stand in any one of three positions. 
• 1st. It may be relievable as casual poor, haying no sehlement. 

2dly. It may retain the last parentage settlement which it received from its 
mother. 

3dly. It may revert to its birth settlement. 

As to the first, I apprehend, that a bastard bom in a parish in England, in default 
oi other known settlement, is settled where born. 

The doubt therefore is between the 2d and 3d, or, in other words, whether the 
limitation ''until, &c.," extends to '* have" as well as ''follow," or whether only to 
the latter. 

In faTour of its retaining the parentage settlement, it may be urged tiiat birth 
settlement appears to be the last resource on which the law fails back. It is negative 
rather than positive, being the absence of any other claim on the part of a person who 
is admitted to be settled somewhere. Did me law, therefore, by the word " have," 
intend more than " take," without the notion of continuance or holding ; for it is 
cl^,' if there ia no idea of duration implied in the word " have," the limitation 
" until " cannot have any reference to it. Must it be construed as if it were " take ". P 
The legal view of birth settlement referred to above would lead us to think that the 
statute having once substituted a positive settlement for that negative claim, would 
not afterwards recur to that which it invariably postpones in other cases to every form 
of settlement. 

If this interpretation be admissible, the limitation until sixteen, or until an acquired 
settlement, will only preclude further change after that age, and seem added for the 
purpose of preventing disputes on one of the most undefined of all points«-the 
period of emancipation ; sixteen, at any rate, will terminate the power oi deriving a 
fresh settlement from ihe mother. It is a matter of course that an acquired settle- 
ment will do so, but the latter clause is not idle. For instance, suppose a bastard 
enlisted as a soldier before sixteen, not having acquired any settlement of his own, he 
would, without the words "until sixteen," have been emancipated, (see R. v. Roach,) 
and not have followed the subsequent settlement of his mother j if, on the other hand> 
he gained a settlement before sixteen, and the words "until he shall acquire a settle- 
ment of his own," were omitted, while "* until sixteen " remained, the positive enact- 
ment of the statute would have rendered the acquired settlement inefiectual, and he 
would have followed the change of his mother up to the prescribed age. The two 



mother, conferred a still greater boon upon her, a$ it put a stop to the 
practice of hunting an unfortunate woman from parish to parish 
whei^in the last stage of helpless pregnancy. To use the language of 
the minute of the poor Law Commissioners of the 5th of March, 1839 : 
** the amended law removed the punishment which placed such con- 
duct '^ (when the child happened to he chAfgeabie) '* iti the dass of 
critnei^ and simply left the mother to bear the natural consequences of 
vice ;' these consequences are the burthen of supporting the child." 

The woman who has neglected to take the precaution of Securing by 
the legal and religious sanction of marriage a protector for herself and 
her offspring, is most properly supposed to assume the duties of a 
mother without the rights of a wife. But it is objected immediately, 
that you call on her to do what she cannot do, vl«., td maintain 
her child. If this be so the law does not deny her relief The condi- 
tion of entering the workhouse is usually imposed as a security against 
wilful chargeability in this as in many other cases, but the same relief 
which is extended to destitution of otlier classes is not denied to the 
mother of an illegitimate child. It is true, that by the 71 sec* of 
4 and 5 Will. I\ . 76, all relief granted to the child is declared to 
be granted to the mother, and* the child made a part of her femily. 
The result of this clause is merely that the mother of a bastard is 
put on one and the same footing with destitute widows. Previously 
she was far more advantageously situated. She might separate her 
fate from that of her offspring ; If relief in the workhouse was 
offered to the child she could refuse to go in (R. v. Uaigh and another; 
3 T. R. 637 ; cit. ArchboW, 11, SI.); If she ran away and left her 
illegitimate child chargeable the Vagrant Act was not applicable to her 
case, for a bastard was not legally part of her '• family,*' while a widow 
for a similar act might have been treated as a criminal. However, it is 
not perhaps the law as it existed before 1834 which ig regretted^ bo 
much as the spirit fn which it was administered. 

The principal ground of complaint against the Poor Law Amend- 
ment A^t, on the part at least of those who know what the law was 
before and after that statute, is the change which is effected in the faci- 
lity for affiliating bastard children. The fictitious chargeability, the ex 
parte proceeding against the putative father, and the power to two jus- 
tices to make an order, were abolished. In their place was substituted 
a mode of affiliating at the next practicable quarter sessions after charge- 
ability, but without any power to recover the expenses ; corroborative 
evidence was required ; the order could only be made after fourteen dajrs' 
notice to the putative father, and it remained in force only until the 
child was seven years of age, if it was so long chargeable. No part of 
the money thus levied from the (mtative father could be paid to the 
mother. It is supposed that the intention of the framers of the Act 

sentences, therefore, are both needed, and defitie the only limits to derirlng fresh 
settlement from the parent. 

It should be remarked, that in Whitechapel v. Stepney, " it was agreed by all the 
judges that the place of the birth of a bastard child is the place of its settlement, ex 
Nbcbssitate ; for, being filius nullius, it cannot be otherwise provided for, except a 
reputed father can be found.'* These words clearly show that the laW was averse 
"from having recourse to birth settlement, but " cessante ratione cessat et ipsa lex,*' 
and a liastard child is no longer "Ji/ius miUiut'* with regard to settlement, being made 
capable of settlement by parentage. 



was to efiisct indifeetly wkal ike CommiBsioners of Inquiry had recom- 
,ineiided» via., the d)OUtioa of all charg^e on the putative father. 

I believe that, in the exhaustion of the vocabulary of abuse, the 
e^thet *' Un-Engliah " has oflen been applied lo the bastardy clauses 
of the Poor i^aw Aa^ndment Aet It is difficult to conceive any 
thing less consonant fo the principles of English jurisprudence than the 
proceedings Under the 6th GreOk II. 31, and 49 Geo. til. 68. ; impri- 
sonment was eummarily inflicted on the unsupported oath of an in- 
terested person | the whole proceedings were ex parte; no summons 
was required, and no opportunity for confronting the accuser was 
deemed necessary before commitment. 

The queistion of affiliation is generally treated as very simple ; it ts 
said to be unjust to throw the burthen on one of two parties, both 
equally guilty, and that one the weaker of the pair. That the impu- 
nity of the man is a direct encouragement to seduction, to which affili- 
ation, though not enacted f&r that end, did practically operate as a 
checki 

Now in this matter the first difficulty is to be sure that you can as- 
certain the father ; nay^ under the old law we might sometimes begin 
earlier; eases have occurred in which women have sworn a child for 
the purpose of eompelling a tnan to marry them, when they were not 
even pregnant. 

The f<^loWing is an authentic instance as detailed in a letter to me 
by a magistrate for the eounty of Cardigan. 

" My dear Sir, ** 8/^ Jnl^, 1637. 

" The case of one of the paupers who applied yesierdfey to the board 
for relief, and which we had not time then to go into, is that 6f filita- 
beth Morgan, of Pant-y-dyl, in the township of Elerch. She had s#orn 
two bastard children before me, aild previous to the passing of the Pobr 
Law Amendment Act was broilght by thfe overseer of the poor to swear 
a third. On her oath I ^riitlted a Warrant to apprehend the yoiittg 
man, who, she said, wais the father of Iht Child, and he Was actord- 
ihgly brought before ine. The young mkn Was respected by his em- 
ployer, a farmer in lh6 tieighbotifhodd, who became sUt-ety fb^ him. 
When Ih^ time, according lo the Wdmatt*s accotitil, arffved'fbf making 
thi^ ot-der of fih'ation, t found, oil inquiry of the ovefseef of the ptWr, 
that she Was hot, and had not been with Child, atid that the reason i»he 
gave foi? having made a false oath was her hrtpe that the yountf man 
ihight be induced to marry h^r, father than be sent to ptisdh. I thank 
God such practices are noW put ati end to. 

" Yours, faithfully, 

*• W. C. QlLBERtsON." 

However, in cases in which the woman really was pregnant, and 
a child had been born, the danger of relying on her oath, in a matter 
in which she was deeply concerned, must be admitted to be very great, 
and certainly in direct opposition with the spirit of our law of evidence, 
which so carefully excludes all interested testimony. Instead of reject- 
ing her as a witness, she was recognised as the only one necessary. 

The restraint of corroborative evidence is essential to the ends of 
justice, but no such phrase in an Act of Parliament dan ensure regu- 
larity in practice, or an uiiifonn view of what is to be called hy the 
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name. Justices in qnarter sessions, and still more, under thekte 
statute, justices in petly sessions, will often put a loose construction on 
words of this kind. It is difficult, then, not to say impossible, to arrive 
at satis&ctory proof of the fact ^ who is the father of the child." But, 
for the sake of argument, let us suppose that this poret is to be got at 
with tolerable certainty in the majority of cases, it then remains to be 
considered what is the value of affiliation as a chede on seductUm. 

The immorality of deliberate seduction cannot be overrated ; it is a 
subject for regret that human laws have so little hold on ofences of tins 
kind, where the consent of the sufferiug party is obtained by insincere 
professions and promises. A remedy, however, for such an evil '(even 
if otherwise unobjectionable) is surely most imj^erfect which applies 
only to the mothers of children chargeable to the parish. It is too ex« 
tensive, and not extensive enough. Such a remedy is too extensive, 
because it applies to all cases of illicit intercourse in which children are 
born and become chargeable to the parish, though only a small portion 
of those cases are cases of seduction. It is not extensive enough, 
because however flagrant the seduction, however gross the fraud, by 
which the woman has been misled, unless a child be bom, and unless 
that child become chargeable to a parish, the remedy is wholly inopera* 
tive. Thus we have a proceedmg upheld as preventive of, or a punish- 
ment for seduction which is proved 

1st. To have been Intended by the law for a totally diffisrent object. 

2d. To be applicable to a vast number of cases which are not cases 
of seduction. 

dd. To be inapplicable to a large majority of those cases which are 
cases of seduction. 

It will however be said, if affiliation is an imperfect remedy for 
seduction, still it has a tendency to repress illicit intercourse by impos- 
ing a prudential check on the man. This may, to a certain degree, be 
admitted ; but the extreme difficulty of the question consists in the fact, 
that what is a direct check on the man, is an indirect encouragement to 
the woman. The real point at issue here between the advocates and 
opponents of affiliation is, whether this direct or indirect action of the 
charge on the man be the stronger of the two. The former, looking at 
the two parties separately, appear to argue thus,—-" A and B are both 
to be deterred from a certain act, and the law should impose as much 
pressure on A as it can, and as much on B as it can." The latter 
taking them jointly, say, *' We admit that by affiliation you do, to a 
certain extent, impose a check on A, but we assert that you cannot do 
this without at the same time lightening in a greater proportion that 
check which nature and the law have placed on B." In other words, 
in proportion as the burthen on the man is severe, in the same propor- 
tion, to say the least, do you increase the temptation to the woman. 
Tbe greater the penalty which she can hold over his head, the greater 
hope does she feel that he will marry her, or pay what she demands, 
rather than allow her to resort to the parish. 

I do not, therefore, deny that punishment (for as such it is supposed 
to act) of the man has a tendency to diminish the illicit intercourse, 
but I believe myself that it is a tendency more than counterbalanced by 
the power which it puts into the hands of the woman. 

To determine the comparative strength of these two kinds of action 



isdifikult; mukr tke old law the praetkal elfoet on the mind of the 
woman was visible every day and ev^y where. I well rem^nber 
when the Aberystwith Union was first formed, the utter absence of 
shame of any kind which cfaamcterised the application of respectable 
looking well dressed girk, daughters of small fanners, for the pay for 
their bastatds. Even under the amended law, with all the difficulties 
which it put in the way of affiliation, scenes have occurred of the most 
disgraceful kind. At the sessions held at Lampeter, in the summer of 
1837, an order on a putative father was applied for by the parish of 
Ystrad. The first witness examined on the part of the woman was her 
own brother, a schoolmaster and dissenting preacher, whose corrobora- 
tive evidence went to the effect that he had, at twelve o'ck>ck at night, in 
returning from a public house, accompanied the putative father to his 
sister's door. I talked of this case to an old and most respectable 
farmer living in the same parish, who seemed to consider the whole afiktr 
as a mere legitimate stratagem for getting a husband, and remarked, 
'^ Well, you know, but the man was very rich ; suppose I had several 
daughters, should I not wish to marry them well ? " 

Another case, quite as strong, occurred in Monmouthshire. Edmund 
Williams, a fanner, rentuig between 300 and 400 acres of land, a free- 
holder^ and himself guardian for the parish of Llandeg^eth, in the 
Pontypool Union, applied for relief for bis own daughter, who bad been 
delivered of a bastard child. She lived in her father's house : the pu- 
tative ^^er was her cousin. The Board of Guardians most errone- 
ously conceived that it was their duty to set the law in motion by 
granting fictitious relief; the father engaging that the application 
should cost the parish nothing. The application was made, and suc- 
ceeded. The clerk of the Union, who was a solicitor, was so disgfusted 
with the case that he refused to conduct it. 

Nothing can show more strongly than this example that any form of 
application is liable to be perverted from its original intentM)n of 
securing indemnity to the parish, to the ends of private vengeance or 
private interest. A perversion the more dangerous, because, while it 
destroys all remnants of shame on the part of the woman and her 
parents, it recommends itself, under the guise of humanity and mo- 
rality, to the administrators of the law. 

The exposure of such cases at quarter sessions was no doubt dis- 
gusting, and the evidence brought to substantiate the paternity was 
often indecent; but the most disgusting part is, in my opinion, the 
existence of the feelings in which the cases originate. Whatever 
may be the advantages of affiUation, they will be dearly purchased if 
society is to furnish ready weapons to such profligacy as that just 
described, and to encourage all the trickery and meanness often used 
to entrap the supposed father into some sort of admission of the 
intercourse. 

It will be said that these instances are taken from Wales and its 
borders, where certain customs may have tended to produce a rather 
lax state of sexual morality. This may be so ; but would any national 
custom have exercised such a permanently demoralizing influence, had 
it not been aided by the tenour of the poor laws, and still more by their 
unguarded administration? It is surely not the business of laws thus 
to favour vice, or to foster and develope into full deformity the irregu- 
larities of a less civilized age. 
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I fl* not wMi my mMiiiig to be mistaken. The ionpuaity of the 
f«^ier of a Wstard (asttimiti]Bf that we can aseertain who he be) is an 
tevtly and a considerable evil; but, whatever oor sympathy with the 
woitiaii may lead ns to wish, I much fear that it is one from which we 
cannot escape, except at the sacriike of som^ing stiil more valu- 
able. L^ most things in human affairs^ there is not unmiJded good 
«n eilher side : the question is, on which there is the gprealer dan^r. 
The risk is nndonbtedly very much diminished by enforcing strictly 
the relief to the mother by admission into the workhouse, with her 
^ild^ and by no other means. She can then, if driven to extremities 
by the refusal of the putative father to provide for or marry her, bring 
the penalties of the law on his head, only by making a considerable 
sacrrflce herself. 

This consideration brings me to the subject oi which much is heard 
at Boank oi Ghiardians^ — the hurdship on the rate-payers of causing 
them to support two persons instead of one. The woman may be able 
to earn her own living, if relieved of her child. The child was, utider 
the old system, put out to nurse by the overseers, at Is. 6d» or 2s. 
a-week, and the burthen on the parish apparently lightened* The 
mother, thus placed in a much better situation than a widow, fjree from 
all trouble and all maternal obligations, generally Went out to service, 
perhaps as a nurse; and, within a certain time, contrived to convince 
the rate^payers that she was not insensible of the advantages which 
they had provided fbr her. This is the system which^ on tlw score of 
economy, is often regretted. The good sense of the public in this 
country has rejected the institution of those foundling hospitals common 
on the continent ^ but« at the same time^ it thus tacitly submitted to an 
arrangement which turned the whole country into one lar^ foundling 
hospital. 

Mt. Laing^ in his recent tour in Sweden, gives most instructive 
evidence as to the number and causes of illegitimate births in that 
country. It appears that the proportion of illegitimate to legitimate 
births in all Sweden, fifom 18^ to 1880, is as 1 in 14tVj »nti in Stock- 
holm as high as 1 to 2^^, Mr. Eaing goes on to remark; — ^" There 
are two minor causes, both, however, showing a degraded moral feelinr, 
which were stated to me as contributing much to this lax state of female 
morals. Orte is, that no woman in the middle or higher ranks, of who 
can atfbhi to do otherwise, ever hurses her own child. A girl who has 
got a child is not therefore in a worse, but iii a bettei* situation) as she 
is pretty sure of getting a place ft)r two years, which is the ordinary 
tim^ of nursing. The illegitimacy of the child is in this commumty 
rather a recotamendation of the mother, as the family is not troubled 
With the father or fbiends. As to the girl's own child, there is a found- 
ling hospital, the second minor cause; in that it can be placed out, at 
a trifling expense, for the time the mother is out nursing. The un- 
chaste are therefore, in point of fact, better off than the chaSte of the 
female sfex in this town."— Z^n^f'* Sweden^ p. 115, 117; It is well 
known that the results of the unrestricted reception of bastard children 
into the foundling hospitals iti Belgium made it necessary for the go- 
Tcmment to take steps, in 1834, for discouraging the operation of, if 
not for repealing, the law under which it took place. I do not know 
what the present state of this question in that country is.-^(See Senior, 
!poreign Poor Laws, p. 137.) The legislation of the French Republic, 
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by the lAws of 27 Frimalre an. V* and 80 Ventose aft. V. dtfrfained by 
an edict t>f 19th Jatluaty, ISIl, Wttfc most fatoorable to the miithers 
of bastards, and relieved them fVom all care of their own offspritif . 
M. de Beanmont sfeiys,-^** Ott «ait qu'utte lot de la r^volation ricom- 
pensait les fillesm^irfe^ d^enfAnts natijiwls."— (L'frlattde^ ii, 182, tiote2«) 

Under the inflnence of ihefst kbw*, whieh only carHed oat the prin- 
tjiple involved in onr former pra<;tice, the ille^timate children increased 
from ^ (which they were, on an average of seven yeatrs, in lt80) 
to ^, in 1825.— (See Senior, Foreign Poor Law»i^ p. 1«0. M'CuUoch, 
Wotes to Adam Smith, p. 162, n;) — ^Malthtm (vol. i, p. 676) reckons 
the illegitimate births in France, at the time he was writings as -rr ^ 
the Whole.* 

Yet it is precisely the system which has produced and must produce 
*nch disastrous effects in this and other cdtintries^ whSeh we ftnd magis- 
trates publicly countenisihcing and recommending ibr adoption. 

The following is an extract fVom the poliee report in the l\mes, 
29th December, 1889.— 

"GtriLDtt ALL. —Yesterday, Mr. Miller, the relieving officer of the 
West Lbndon UhiOn, brought Up a servant girU named Ann Jeffreys, 
to affiliate her male child on Jbhn Beswiek, a footman^ who had lived 
in the same serviee with her. 

•• Mr. Miller stated that the fkther had been duly summoned to 

* Since writing the abeve^ I have received " The Aiinaaite du Bureau des Longi- 
iodey," for 1840) which eives the most recent information on French statistics. 
It appears that in 1838 the number of births in Paris was 

QQ 7 AQ 1 20, 454 legitimate, 
d\fi/^^ 9,289 illegitimatd. 
The illegitimate were therefore 9b 2 per cent, or» to the legitimate) as 1 to 2*2, a 
proportion larger than that existing at Stodchelm. 
In the whole of France, in 1837, 

The total ttumber of births wm m,3i9{%lf^, ufegitimSe. 

That is 7*4 per cent., or as 1 to 12*5. 

The <<mottvement moyen" of the populatioB^ calculated on the twenty-one years 
from 1817 to 1837, gives as the annual number of births 

OAQ 7/10 (899, 451 legitimate, 

y«>»,/dZ| gg 3QJ iifegitimate. 

That is the illeg^tiniat^ to the le^tilnate as 1 to 12' 979. 

It thus appears that t^e proportion of illegitimate births is greater in France t^an 
in Sweden^ the former being as I to 12*979, and the latter as 1 in 14^ according to 
Mr. Laing, (p. 115,) while the morality of France would seem to have deteriorated 
since the calculation of Peuchet. I fear that there ate rural districts iti this country 
in which the proportion of illegitimate to legitimate births is far more unfavourable 
than tiiat existing in the Fteben empirei The popaktion of the county of Radnor, 
in 1831, was 24,661. According to Mr. Eiekman,the number of baptisms ^registered 
in 1830 was 

649 
26 add for unentered births and baptisms. 

679 Mai. 

The nutnber of illegitiniate ehildien born in 1830 is stated* on the same authority, 
to be 100 ; that is to say 1 in 6 * 75 ! or more than twice as many in proportion bjb m 
France. This will not seem incredible when we find from the table puluished in the 
Appendix to the Second Annual Report of the Commissioners, that the average 
annual number of bastards chargeable to the parishes of the county of Radnor, in 
1835 and 1836, was 417, Or j^ of Hie whole population of the county* according to 
the censnsof 1831 } and it is not to be wondered at that there are at present fi&en 
women with bastard children inmates of the workhouse of the Knighton Union^ of 
which the populatiod is only B,719. (Census, 1831.) 
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attend ; but he was not In attendance, because he admitted he was the 
father of the child, and was willing to pay 2s, a- week, which was as 
much Bs a person in his station could be expected to pay. 

'* The girl was sworn to the usual facts. She was delivered on the 
27th of October, and had been kept in the workhouse till now. 

*' A letter from the father to the pairlsh officers, admitting his liability 
to the charge, being put into her hand, she proved the signature was 
his handwriting. 

'* Mr. Alderman Humphery asked what the father's income was. 

'* The girl said his wages were 20/. a-year, and there were some 
perquisites. 

" Some corroborative evidence being necessary to render the father 
chargeable, 

** The girl's mother was sworn as to a conversation she had with the 
footman, in which he admitted he was the father of this child, and also 
of another which had lately come into the world. 

** Mr. Alderman Humphery remarked that John Beswick seemed to 
have run riot, while the poor law made it more difficult to readi the 
father of an illegitimate child. He had been speculating on impunity, 
and the continuance of that shameful state of the law which threw the 
whole expense as well as the enduring disgrace upon the mother. He 
told the young woman it was as well that she should know that if tfte 
parish chose to take so little from the father, she was not bound to take 
that from the parish. She must go to service again; and she could 
not get the child nursed at 2s, a-weeky though the parish could keep 
it for that. 

'* Mr. Miller begged to state that neither he nor the magistrates had 
any voice in the arrangement between the parish and the mother. It 
was a question for the guardians alone. 

*' Mr. Alderman Humphery wished to have a distinct understanding 
that the mother was at liberty to leave the child in the workhouse, and 
go to service. 

^ Mr. Miller could not say the guardians would allow that, nor could 
they legally give her the 2^. in money if she quitted the workhouse, 
taking her child. 

^' Mr. Alderman Humphery hoped he^ did not mean to say that the 
guardians would keep the young woman in the poorhouse unless she 
took her child away ; and that if she took it away, she was to bear all 
the expense of keeping it, and the parish pocket the allowance paid by 
the father. 

** Mr. Miller said the arrangement was not in his province, and he 
could not answer for what the guardians might do. The law regarded 
the mother as only blameable in these cases, and that she only ought to 
be punished. 

**Mr. Alderman Humphrey said, the lawmakers were bad judges of 
human nature if they did not know, from the natural modesty of one sex 
and the importunity of the other, that the women were less to blamfe by 
35 per cent, than the men in these cases. If he could he should punish 
the man more than the woman. Jf this deluded girl were to have no 
other allowance from the parish for the child than the father paid, 
he would not consent to make the order for less than 3; . per week. 

•* Mr. Alderman J. Johnson concurred that the order should be for 
3^., though the footman had another bastard to keep. 
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** Mr. Miller s'aid^ that notwithstanding the alteration in the law, 
many parishes refused upon principle to ask for any allowance from 
the father, and in his experience 2^. a-week was the most upon an 
average that could be obtained. To make an order for a larger 
sum was holding out a premium to vice in the eye of the law. If 
a woman had four illegitimate children, and could get an order for Ss. 
or 49. per week for each she was better off, as having a higher allow- 
ance from the parish, than a widow with the same number of chil* 
dren. It would be impolitic to make- an order for more than 2s, per 
week. 

** The magistrates refused to make an order unless for 3s. 

** Mr, Alderman Humphrey remarking that no general immorality 
arose out of the higher allowances. The only fault of the old law was, 
that of allowing the uncorroborated oath of the mother to be final and 
conclusive, in spite of all evidence and probabilities to the contrary. 

" The order for 3^. was made. 

*^ The girl said she was anxious to have an opportunity to get another 
place, but was not allowed to leave the workhouse.'' 

I can hardly bring myself to believe this report to be correct ; if it 
be so indeed, we must admit that it is impossible to set out more tempt- 
ingly the advanti^es of concubinage over marriage ; or to convey more 
successfully to the mind of the girl the greater freedom of action and 
the pecuniary benefit promised by the former state. Fortunately the 
guardians, as is observed by Mr. Miller, the relieving-ofhcer, possessed 
the power of nullifying in some degree the operatk>n of the order for 3;., 
and the recommendation that the woman should leave the child in the 
workhouse and forthwith go to service. 

But I would revert for a moment to the question of the expense 
caused by the keep of two parties instead of one, when the mother is 
compelled to go into the workhouse with her child. I am ready to 
admit that on very small parishes it sometimes falls as a heavy burden. 
They sufier in the individual instance for the general interests of the 
country. On the whole, however, I deny that there is any increased 
ez;pense. The total number of bastards chargeable is diminished, though 
the cost of a single one is in some instances doubled. 

The result of the table published in the Appendix to the Second Re- 
port of the Poor Law Commissioners is, that in the year 1836 as com- 
pared with 1835, while in England and Wales the number of affiliations 
had decreased 38 per cent, in the former compared with the latter ; the 
number of bastards chargeable instead of increasing, had decreased in 
the proportion of 13 per cent. In 1837 as compared with 1835, the 
affiliations had decreased 64 per cent. ; the illegitimate children charge- 
able 37 per cent. A reduction of the burthen on the rate-payers, in- 
stead of an increased charge, had thus gone hand in hand with the 
ttieniption of the putative fathers. 

I remember when the Hereford workhouse was completed, the guar- 
dians* offered to receive all the bastards then chargeable, and withdrew 
the out-door relief. Those born since the 14th August, 1834, were of 
course to be accompanied by their mothers ; the result was that very 
shortly afterwards instead of 108 bastards they had 27 chargeable, and 
this number has varied but little since. In the neighbourhood of 
iiondon I believe the same experiment has been made with greater 
success. In my district the relief of bastards, bora since the Poor Law 
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Amendqfwiit Act> i» generally admuiistered in the workhonse mlone, 
except in special cases of infirmity. 

The annexed table will sho^ the number of women so relieved in 
the^workhonses of my district^ between the 1st of Octobers 1838» and 
the 1st of October^ 1B39, whether admitted before or after the former 
day, togetb^r witb the different periods of their remaining in the house. 
In some in8\anees \ fear, the comfort of the workhouse is so great as to 
render it far preferable to a hardworking place, and we can only rely 
on restraint and discipline to check the disposition to come in. 

The total number of mothers who had been chargeable to the rate- 
payers in this form in the course of the year ending October 1st, 1839, 
was 562, on a population of 55&9633; being in the proportion of a 
little more than 1 to every 1,000 of the popuUtion, accordipg to the 
census of 1831. 

Tablv fh^wing the Number of Werner witli BMiaid Childreft relieved ia the 
Workhouses of the Unions in Sir Edmund liead's Districty between the 1st of 
October, 1838, and the 1st of October, 183^^ together with the duration of their stay 
in the House, and other particulars. ' 
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With Fegard to the increase or deeveape of bastardy generally; la 
discussing the policy of the 2d and 3d Vict. 85, it was assumed by many 
members of the House of Commons th^t the bastardy clauses of the 
Poor Law Amendment Act had fuled. in their effect,' and that the 
number of illegitimate children had iaweased ijustead of dinuuifthed. I 
presume this opinion had been formed on .the returns from ten couqtiea, 
showing the number of illegitimate children registered l|ythJ clergymen 
of the different parishes in the three years respectively ending; the 31st 
of December, 1834, and the 91st of December^ 1837. 

The result of these tables is, Uiat the nun^ber in the former period is 
8,579, and in the latter 9,548 ; being au iuerease of 969) or about Hi 
per cent. 

It must, however, be considered, that before the Poor Law Amend- 
ment Act a much larger proportion were probably what Mr« Laing oalla, 
'^ merely saved from illegitimacy by the tardy marriage of their paicents," 
We used to be told that clergymen in many country parishes hardly 
ever marrie4 a couple of the labouring classes, of whom the woman waa 
not far advanced in pregnancy. All testimony seems to agree in allow- 
ing that these instances of reliance on the compulsory power of the 
bastardy laws have decreased in number. One clergyman, in making 
the return above alluded to for the parish of Black more, in Essex, re* 
marks this source of error; he says^ ** Previous to 1836 many mar-* 
riages took place previous to the birth of a child» from intimidation or 
compulsion, but do not under the new law.'' 

Now as the intercourse, and not the birth of the child constitutes the 
immorality, returns of the birUi only before 1834 will give hut imper* 
feet data : many more children conceived as bastards^ were then born 
in wedlock. The Poor Law Amendment Act may surely be allowed 
to claim some credit tor having diminished that open mockery of reU* 
gion and law, which was implied in a marriage brought about by cal- 
culating vice in the one party, and the fear of gaol in the other. 

Moreover, it appears to me that the period selected as showing the 
result of the amended law begins rather early. The Poor Law Amend* 
ment Act was passed on August 14th, 1834. Laws in this country are 
promulgated mainly by being put in force^ A law of this kind, too, 
must aet by changing habits, and habits are not made or unmade in 
six months. It is true that no affiliation could take place in petty ses- 
sions for children born after the passing of the Act, but the impression 
that the father could still be compelled to pay in some way or other, i$ 
not very easily obliterated, especially when the woman herself had not 
yet felt the Inconveniences of being obliged to enter the workhouse with 
her child. The Aill operation of the 4th and 5th Will. IV. 76, can 
hardly be said to have commenced any where until the Unions had 
been at work two or three months, and workhouse room was at the 
command of the guardians. 

The parishes from which these returns of bastardy are derived, are in 
number 3,585, situated in the counties of Bedford, Berks, Bucks, 
Essex, Hertford, Kent, Oxford, Southampton, Sussex, and Wilts. The 
number of parishes in these counties which were united, and thus sub- 
jected to the full operation of the altered law up to the 8th of August^ 
1835, that is to say, seven months afler the beginning of the seccmd 
period referred to in the retums, was only 1,638, or not one-half of 
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the whole. On the 81st of December, 1835, 12 months after the time 
included in the retain commenced, there still remained un-united no 
less than 605 of the 3,585 parishes actually comprised in it. 

I confess, therefore, that these extracts from the registers, brought 
together from parishes thus situated, appear to me to prove very little 
for or against the genuine operation of the amended law, as a system* 
and in the long run. 

^ To vague impressions, either on one side or the other, little faith is to 
be given, referring as they do in general to local experience of the most 
limited kind ; and I cannot but think that the returns quoted above, or 
any other evidence which I have seen it possible to collect in the course 
of five years, form but slender ground on which to recede from a principle, 
solemnly recommended in a report signed by those persons who con- 
stituted the Commission of Inquiry, including two of the ablest and 
most pious prelates of our church. The principle of non-affiliation, in- 
deed, was not expressly recognized in the Act, since orders were to be 
made at quarter-sessions, though the applications were dai^ becoming 
more rare. 

Whether the result of longer experience may, or may not, be favour- 
able to what I believe ultimately to be for the interests of economy and 
morality, is another question. At any rate the change within so short a 
period, without any strong apparent ground, has a tendency to destroy 
all confidence in the permanence of the principles embodied in Acts of 
Parliament — an impression mischievous in all subjects, but most es- 
pecially mischievous in poor law legislation, where the habits of a life 
depend on the pauper's notion of what the law will or will not do for 
him. This is the indirect evil of the statute of 2d and 3d Viet. 85. The 
only hope of mitigating its direct consequences rests in a strict ad- 
herence to the in-door relief of mothers of bastards. 

I entertain apprehensions, however, that with every precaution as to 
the mode of administering relief, a great increase in the number of bas- 
tards chargeable and a great encouragement to profligacy will inevi- 
tably result from the late measure. Many women who would have 
struggled hard to avoid coming into the workhouse will now submit to 
the inconvenience and shame of a temporary residence there, for the 
sake of compelling a compromise on the part of the father ; the burthen 
on the rate-payer will be enhanced instead of lightened, and the reliance 
on affiliation again lead to recklessness on the part of the mother. 
Symptoms of this action are beginning to show themselves. The fol- 
lowing are extracts from letters written to me in the month of January, 
1840, by two clergymen in different Unions, resident in their parishes in 
the county of Hereford ; both of them acting as magistrates, and both 
intimately acquainted with the working of the old and new Poor Law. 



No. 1. 

** For the present I will only say that it appears to be going on as 
badly as even Mr. Oastler could desire. A very striking amendment 
and caution in their deportment might be clearly seen in the lower 
classes during the last four years. Young women had really begun to be 
convinced in good earnest that the overseer was no longer their ' custos 
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mofum! &nd ^A^ ^^®i' own discretion and principle was their only pal- 
ladium ; the grievance-mongers, however, have now succeeded in dis- 
abusing their minds of this impression, just as it was beginning to 
produce the most healthful reformation of conduct and morals among 
the female peasantry population." 



No. 2. 

** I delayed answering your letter until I had spoken to two or three 
of the neighbouring clergy, and ascertained their opinion on the opera- 
tion of the Bastardy Law. I find they coincide with me in the opinion 
that the bastardy clause in the Poor Law Amendment Act was working 
well and effectually before the recent alteration. 

** The number of bastards born in my parish has diminished, and the 
dread of the workhouse, as the only way of obtaining maintenance for 
them, was powerfully influencing those who would, under the old law» 
most probably have contributed to increase the population, if I may 
judge of the future by the past. Two women belonging to my parish 
have entirely maintained abase child each for the last two years, and I 
have reason to believe have lived chaste lives since they left the work- 
house. Another, of the name of Ruck, has done so during the sum^ 
mer, and returned to the workhouse without any apparent intention of 
adding to her family. There is, however, one sad exception in a girl 
named Ann Yeomans, who being in the workhouse with her first base 
child about November, 1837, came out the following summer. She lost 
her child, and went back in the family way next winter ; she applied 
last summer for clothes for her baby that she might go out, but the 
board declined giving them. In regard to this exception, I should add! 
that I consider the girl what is called daft, or of very weak intellects^ 
and cannot therefore esteem it any proof that the system works badly. 

" I fear, however, under the recent alteration we shall have a very 
considerable part of the restraint removed, and the payment to the 
ilDother of half the sums which have been affixed on the father of base 
children will afford nearly the same premium for bastardy as existed 
under the old system^ because where 1^. 6d, was formerly put on the 
father to reimburse the parish, we have lately ordered Ss. 

** The way the system works now is this. A young woman with a^ 
base child applies for relief; she is ordered into the workhouse ; appli^ 
cation, by leave of the board, is made to affiliate the child; it is done in 
due form, and the mother continues in the workhouse, and the father is* 
ordered to pay 3^. a-week, that being the cost incurred by the parish 
by keeping the mother in the house. The father knows that formerly 
the mother of a base child was wont to keep it for 1^. 6<i. a-week, and 
therefore he promises the girl if she will come out of the house h4. wili 
pay her 1^. Be/, a-week, which of course he prefers to paying 3^,;t0 the 
parish. As soon as the girl ceases to be chargeable, we have nothing 
to do with her; and the law for bastardy becomes virtually, the; same 
as under the old law." 

I subjoin an extract from a report drawn up by Lieut.-Gen. W&wriptt, 
chairman of the Pershore Board, and printed by the request of the 
guardians of that union, ^* The admission-book of the workb9Use> up 
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to the ISth instant (January, 1940), shows a total of 44 mothers, hut 
of those only 28 persons or individuals have heen admitted, viz.— 

Persons. No. of Times. 

One time each • • • • • 19 . . 19 

Twice each ••••.. 4 • • 8 

Thrice each .«.••• 3 • • 9 

Four times each 2 • . 8 

In the 42 parishes, total persons 28 44 times. 

*' These are composed of some of the worst characters in the town 
(population 8000) and neighbourhood of Pershore. 

"The number of bastards admitted with their mothers, and born) jg 

since the 14th August, is j 

The number born in the workhouse •••••••• 9 

Total 27 

of these, 14 were bom out of the Union. 

'* In stating these small numbers from the book, in proportion to the 
number of parishes, I have no wish or intention to deceive or mislead 
the board as to any diminution of this offence. I am sorry I have no 
data upon which to calculate the increase or decrease of it since the 
passing of the Act, but it must be very visible to you all that vice is no 
longer so triumphant as fbrmerly ; that the mothers of these children are 
no longer dressed out better than their neighbours; and that the houses 
of the overseers are no longer weekly besieged by women unblush- 
ingly and vociferously demanding the wages of their prostitution. 
When vice is once ashamed of itself, virtue may claim some victory at 
least. 

" Whether Parliament will provide a more summary punishment for 
seduction, &c., I am not aware; but firom 17 years' experience as ma- 
gistrate in a division of 66 parishes, I cannot call to my recollection a 
single instance where the female veas not equally guilty as the man ; 
and this is not to be wondered at, when the premium of a husband or 
a pension was held out to her as an encouragement. I am happy to 
state that no case of infanticide has been heard of in this Union since 
the passing of the Act (1834) ; and, although we cannot expect nature 
to be entirely changed, I trust great improvement may be experienced 
in the rising generation from an extended system of religious and 
moral education, which the legislature seems anxious to grant and the 
nation to receive." 

I have not yet noticed one roost formidable objection to the law of 
bastardy, as altered by the Poor Law Amendment Act, which is con- 
stantly made, but has never yet been proved — the increase of infanti- 
cide. To establish the fact one way or the other by experience would 
require more perfect criminal returns than we yet possess ; and the 
vague assertions of the " Morning Herald" or other newspapers, that 
such a result is notorious, cannot be reckoned for much. 

The most sure way of preventing infanticide (inflicted by the mother) 
is probably a foundling hospital, with a turning-box, as established 
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abroad ; if the check to that crime be the sole object of the le^slatnre, 
these institutions should at once be estabhshed. 

The fact Is, however, that of the cases of infanticide which do occur, 
very few, if any, are caused by the fear of want. The Commissioners 
of Inquiry say, ** We believe that in no civilized country, and scarcely 
in any barbarous country, has such a thing ever been heard of as a 
mother's killing her child in order to save the expense of feeding it." 
The ordinary instances of infanticide are those of maid servants and 
persons whose station in life is at stake by the exposure of their frailty. 
Concealment of the birth is the great object. In the bitterness of her 
first dread of blasted character, and when weakened by bodily pain and 
anxiety, a mother may be tempted to offer violence to one of the strong- 
est instincts of our nature, but this sensitiveness of shame is not likely 
to be remedied by the publicity of affiliation. Moreover, of the very 
small number of instances in which fear of the cost of maintenance 
may be conjectured to have caused the crime, a large proportion 
are probably due to the suggestion of the father of the child. In his 
mind, if he expects to be saddled with an order of affiliation, there 
is no maternal affection to repress a temptation to murder. At any 
rate it is the man who generally suggests that crime which, while it 
aims at prematurely destroying the child, puts the life of the mother 
herself in peril. To diminish the inducement to abortion may safely 
be set against an increased tendency to infanticide, if any such exist. 
Within the last 18 months, one case of the death of the woman 
caused in an attempt to produce abortion by arsenic, said to have 
been administered by her paramour, has taken place within my 
district. Another case occurred close to the borders of it, in which the 
woman murdered her child at the instigation of the man, who was mar- 
ried, and wished to avoid discovery of the illicit intercourse. What- 
ever the enactment be which is most effective in checking bastardy, 
that we must look to as the best prevention of the crime of infanticide. 
On the other hand, the law which i holds out to the woman the pros- 
pect of maintenance to be extorted for her from the father, or misleads 
her with the hope of a tardy marriage, if not dictated by honour and 
affection, at least forced on him by the fear of gaol ; that law may, I 
firmly believe, be said with the greatest propriety to promote bastardy, 
and, among its consequences, infanticide. 

Some persons say, that they do not object to the penalty falling 
heavily on women with two or three bastard children, but they feel for 
the girl whose first fault is thus harshly visited, and would therefore 
make a distinction between the first and subsequent children. To this 
I would answer, — 

1st. If we wish to make this distinction on the ground of morality, 
not the child J but the intercourse to which it owes its birth, is the sin. 
The birth, and still more the chargeability, is a most imperfect test of 
the degree of vice. 

2nd. Under the old law the scale was reversed, the woman's worldly 
prosperity in most parishes was in the direct ratio of the number of her 
children. 

3rd. Under the present system, the natural penalty of having more 
children to keep acts of itself I would not check its operation, or 
substitute anything for it. The woman, who has two or three bastards, 

b2 
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m\\ probably be subject to the restraint of a workhouse for a long 
period, unless some accidental aid or some help from her friends should 
enable her to quit it 

It is argued by some persons that no laws can wholly hinder bas- 
tardy, and that it is is vain to expect thus to stop the action of the 
strongest passion of our nature. But does it follow, because sofne evil 
must necessarily continue, that therefore we are to do nothing to dimi- 
nish it ? That because we cannot wholly repress it, therefore we are 
to leave it unrestricted? This argument is precisely similar to that by 
which the adherence to the old plate for bank notes is justified. No 
form could be devised which should render forgery impossible, and 
therefore none was to be adopted which made it more difficult. 



It is most characteristic of our legislation that questions of such 
moment as the status of illegitimate children, and the rights and duties 
of their parents, should hardly be discussed at all, except in connexion 
with Poor Laws. That the whole subject is one of extreme import- 
ance there can be no doubt. The framework of society in modern 
Europe rests on the institution of marriage. The church has dignified 
that rite with all its attributes of sanctity, and the state has endowed 
it with the most valuable civil privileges. In no country is a respect 
for marriage more generally professed and more really entertained than 
in England. The lax divorces of Lutheran Germany are inconsistent 
with our views. The recognition of a civil contract as the groundwork 
of matrimony in the Registration Bill was a great scandal to many 
persons, and the execrations heaped on Mr. Owen have been chiefly on 
account of his attacks on its duties and its objects. We were told by 
many eminent members of the legislature that, to afford a woman who 
had once broken the marriage tie an opportunity of even seeing her 
children for a few moments was an encroachment on the privileges of 
wives who had remained faithful, and in this way a direct encourage- 
ment to immorality. If this be so, what shall we say to the infringe- 
ment of the exclusive privileges of the married state, implied by con- 
ferring on the mother of a bastard that claim for its support from a 
definite father, which it is one great object of matrimony to secure ? 
Does not the principle that anything short of marriage is sufficient to 
fix the paternity of the child involve in itself a direct attack on that 
institution? I am not overstating the case; the bill for enabling 
divorced mothers to see their children was destined, at any rate, to 
operate only on the morality of a small portion of the upper classes, 
while our bastardy laws have worked in the very spirit which I am 
describing, through the length and breadth of the whole land. They 
have said to every girl in humble life : — " If you have a bastard child 
(chargeable to the parishj, the letter of the law indeed says that you 
are to be sent to gaol. That is seldom executed ; but what the law 
both promises and fulfils is, that your oath after cohabitation shall have 
one of the effects of the marriage ceremony before ; it shall compel 
any man to vhota you swear the child to relieve you of the burthen of 
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its maintenance. While it will thus give you one privilege of a wife 
without her duties, it may do more if you prefer it, — it may probably 
get you a husband. Use your power skilfully, and to have an illegiti- 
mate child is the surest road to be married. You need not therefore 
be too cautious. If the worst comes to the worst, the parish must 
keep the child ; and you are not a widow, you have no legal obligations ; 
you can go out to service, and the overseer will have to find a nurse for 
your bastard.'* 

This was literally, I contend, the practical lesson * which the old 
bastardy laws read to every peasant girl in England. This was the 
mode in which the proper pre-eminence of marriage over concubinage 
was upheld under that system ! 

But there is another view which, I confess, strikes me most forcibly ; 
afler society had thus smoothed the first steps to vice, how did it treat 
the woman when utterly ruined ? All its compassion was lavished on 
the first stage of her fall. The outcast in the streets, often brought to 
that condition by the indulgent operation of the bastardy laws, is met 
with a rigour as great in degree, as the pity which facilitated her first 
access to vice. No regulations of police and no superintendence inter- 
pose to mitigate the mass of sufiering from ill treatment and disease, 
because the moral feeling of the country is such that the law must not 
recognize prostitution. I am not finding fault with the high tone of 
morality and principle implied in this view, if taken by themselves ; but 
surely its inflexible severity is a little inconsistent with such feelings, 
and such an administration of the law as are described in the police 
report quoted a few pages back. If society is to visit so fearfully 
the consequences of frailty in humble life, it ought not to make the 
first step so easy and so tempting. 

In real truth the principal difficulties connected with this subject are 
natural difficulties. The provisions of nature make it easy to ascertain 
the mother, but most difficult to fix on the father of a child. The in- 
stitution of marriage professes to supply by positive law the want of 
natural proof. As two parties are concerned in the procreation of a 
child, so two parties are to be answerable for its support and education. 
If the mother is married, the father is determined by a conclusive legal 
presum|^ion — pater est quern nupticB demonstrant. If the woman have 
failed to obtain this security, our resource is to fall back on the one 
certain person — the mother. She must bear a double burthen from 
her neglect to supply that artificial means of identifying the father, 
which the law demands at her hands. If we allow her to make good 
this neglect by the subsequent adoption of any imperfect substitute for 
marriage, just to the same extent do we teach her to dispense with that 
ceremony as a previous condition to putting herself into the power of 
the man. It is idle to talk of throwing the burthen on the weaker 
party in such cases ; that it does so fall is the result of those ordinances 
respecting the propagation of our species, which it is useless to scruti* 
nize and impossible to change. 

It may be interesting to trace in our own and other laws the prin- 
ciple that ^' certain paternity " ought to be the exclusive consequence of 
legal matrimony. Thus in the early Roman law, the maxim " partus 
sequitur ventrem" could only hold good where a legal marriage was 



22 

wanting^, and legal marriage implied '* connubium," or the capacity for 
contracting such marriage.* The words of Gains are, '* semper con- 
nubium efficit nt qui nascitur patris condition! accedat, aliter vero con- 
tracto matrimonio eum qui nascitur jure matrls conditionem sequi.'' 
(Gaius, i. 80.) And — " Connubio interveniente liberi semper patrem 
sequuntur, non interveniente connubio matris condition! accedunt." 
(Ulpian Fragm. v. viii.) 

The rule " pater est quem nuptiae demonstrant " of course only ap- 
plied where ''justse nuptiae" could take place; for such a marriage 
** connubium'* was requisite ; ** connubium" implied citizenship, and 
thus it was that all the legal consequences of marriage, such as the 
child following the condition of the father, the *' patria potestas** over 
the children, and the rights involved in " agnatio,*' were, strictly speak- 
ing, rights of Roman citizens. f 

In modern times, the necessity of denying to illicit intercourse the 
power of ascertaining the father of a child has been upheld in many 
cases, and in no system of law for the most part more rigidly than in 
our own. Enactments of a purely special nature have indeed in later 
times, as we have seen, been misapplied to general purposes, perhaps 
from an instinctive feeling of the want of some legislation on the sub- 
ject. The Church of Rome, while it recognized the general policy of 
illegitimate children following the mother,} relaxed it in one remarkable 
class of cases — those in which a subsequent marriage took place i be- 
tween the parents of illegitimate ofispring begotten neither in adultery 
nor incest. It clothed this relaxation, however, in words which attri- 
buted it to the great sanctity of matrimony, thus endowed, as it were, 
with a retroactive force. I allude to the celebrated canon of Alexander 
III.§ " Tanta est vis matrimonii, ut qui antea sunt geniti, post con- 
tractum matrimonium legitimi habeantur." (Decret. iv. xvii. 5.) 

This decision of the Pope was addressed to the Bishop of Exeter ; 

* Compare l^ugo Lehrbuch der Geschichte des Ro'mischen Rechts, 129, 15 ^ 142^ 
25, uote 1. Niebuhr K5m. Gesch. ii. 316. Heineccius Haubold. i. tit. x. 16. 
Ulpian Fragm. iii. v. 3. *' Comiubium est uxoris ducends facoltas." 

-f Gonnubium was sometimes granted to foreigners, though at one time it did not 
exist as between plebeians and patricians. See Livy iv. 4 ; Cicero de Republ* ii. 
37; Niebuhr, u. 89,316; Dionys. Halic.x.60; Dirksen Uebersicht der XII. Tafeln, 
p. 703; Hugo Lehrbuch. i. 142. "Agnati"- were '*per virilis gexus cognationem 
conjuncti," Instit. i. 15. Unless therefore marriage in k legal fbrm established the 
link between a child and its fatlier agnatio could not exist For '< patria potestas/' 
see Instit. i. 9. '^ In potestate nostrS. sunt liberi nostri quos ex justis nuptiis pro- 



creavnnus." 



X Hi vero qui non sunt de legitimo matrimonio matrem potius quam patrem 
sequuntur. Decret. ii. 4^ 15. 

§ The power of enforcing the celebration of marriage, where a contract ^* per verba 
de futuro"had taken place, was something totally distinct from any practice or enact- 
ment in favour of concubinage, though capable, no doubt, of being abused. It rested 
on the same basis as the power exercised bv the Court of Chancery in compelling the 
legal execution of what a person has bound himself in conscience to perform. Causes 
"pro IsBsione fidei " were very nearly becoming part of our ecclesiastical jurisdiction. 
Tlie words occur in some copies of the statute *' circumspect^ agatis." 

In Mr, Senior's "Foreign Poor Lavs," p. 184, we see how this principle is brought 
to bear on cases of bastardv in the Sardinian states at Uie present day ; but the 
woman is even there required to prove her previous good conduct and a promise of 
marriage, or other means of seduction. 
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it is grounded on the civil law,* and, as is well known, a vigorous 
attempt was made by the clergy to introduce its provisions into this 
country at the time of the statute of Merton. (20 Henry III, 1236.) 
^^ Et rogaverunt omnes episcopi magnates ut consentirent quod nati 
ante matrimonium essent legitimi> sicut illi qui nati sunt post matri- 
monium, quantum ad successionem hereditariam^ quia ecclesia tales 
babet pro legitimis,et omnes comites et barones un^ voce responderunt, 
quod nolunt leges Anglis^ mutare quae hucusque usitatse sunt et ap- 
probatae." (Cap. 9.)t 

I fear that we cannot attribute the resistance of the English barons to 
any deep views as to the expediency of discouraging concubinage. The 
obvious reflection, " the more bastards the more escheats," was much 
more likely to have produced this celebrated declaration ; for we do not 
find that the law was quite so zealous in vindicating the prerogative of 
wedlock when the rights of the bastard came in contact with those of 
his legitimate brother, and not with the rights of the lord. Thus 
the " bastard eign^,"J or child born before its parents' marriage, if he 
died seised, might transmit the estate to his own son, to the prejudice 
of his legitimate brother, the " mulier puisne/' as he was termed. But 
it was only the brother*s rights, not those of third parties>§ which could 
thus be barred. Again, in Bracton*s time it seems to have been the 
law that a bastard could not give land unless he had heirs of his 
body, or he had made lawful assigns thereof conformably with the 
terms of the donation. Beeves observes, " This restriction on the alien- 
ation of a bastard seems to have been imposed in favour of the lord, 
who, as the law now stood (though it was otherwise in Glanville's 
time), would, on failure of heirs, succeed by escheat." 

It may be, then, that we are not calumniating the barons of the Par- 
liament of Merton in attributing to such motives their resistance to the 
Pope. Whatever the refusal to admit the canon was based on, I be- 
lieve it, on the whole, to have been conducive to morality. 

But the law of England went the whole length of regarding a bas- 
tard as " filius nullius " with reference to its mother as well as its 
father; contrary to the old German proverb that *^no child is its 
mother's bastard,^*\\ Littleton says, " Item nul bastard poit eatre vil- 
lein si non que voile soy conuster estre villein en court de record, car il 
est en ley quasi * nullius fiUus'.pur ceo que il ne poit iuheriter a nuUuy." 
(Sec. 188.) Whereupon: tord Coke remarks,^ " &ome hold th»t the 
bastard ofaniefe shall be a villeine;" l^^ut he rules ihe law to be 
otherwise, andjsays, *' For the same reason where the statute qtf jB^nry 

* See Heineccius Haubold, i. x, 23 ; Hu^o Lehrbuchj, i. 978, 996. Coust^wtine 
seems first to have introduced this mode ot legitimafedn. A constitution of 2enb 
renewed it in favour of children already horn at that time (Cod. r. 27, De NaitW- 
libus JAlJena, 5) ; and the legislatbiliof Justinkm adopted the «ame ptotidionv^ii^hoilt 
ihis restriction. (See Ini(tit. i. x. ;de Nupt. l^i .GodViT.i^r,!^ 3WWi73i.cap.X; 
Nov. 89, cap. 8.) ^ . • . , • ■ . , -I 

f See Reeves' Hist, of English Law,, i* 266 j 69,rrington*s Observations, p, 44. . 

'{ See Reeves' !Engl. law, il.fp. 2, 3: ''lt'wdS''lieces&iry th'afiW descent b6'cast 
after the '^ mulier" was of age, and the rule seems not to have applied to cases in 
whicHheclaim^ under an ^teUl, ' •-'^ ' ' '' " .. * '. * ■ : . - 

§ Reeves' Engl. JUw,^L'?flteV - ; • . - rj . •^ ; 

' |{ KeihiLiadTst sei4^Mutt0r K6b6kind.-K^imm l)ecttsichd Be6k^ ^t«i^ikaier| 

^ S^ also section 103, note f. • •- ^'' 
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VIII. 32 of wills, speaketh of children,— -bastard children are not 
within the statute, and the bastard of a^ woman is no child within that 
statute when the mother conveys land to him." 

The celebrated decision of Sir William Scott in Homer v, Liddiard 
recognized the same principle in its most stringent form in different'sub- 
jectrmatter. In delivering judgment he «aid: — 
r. *' The only cases in which the natural parent is acknowledged, are 
-cases to his disadvantage, in cases of civil concern ; or by way of re- 
striction, in such as are of a moral nature. He is compelled by later 
statutes to maintain the child for the relief of the parish, to ease it of 
the charge to which it is primarily liable, because, before these statutes, 
the parish alone was bound to maintain it. It is laid down in 2 Bul- 
strode 344, and Bott. 460, that before the statute of 18th Eljz. c. 3, 
the parish where the child was born must maintain it till it gained a 
settlement. The custody of the child therefore must have been at that 
time in the hands of the parish, — ^he viv^filiiLs populL* 

The question of the custody of an illegitimate child seems still 
undecided. A disposition to admit a right on the part of the putative 
father is visible in R. v, Cornforth (1 Bott. 459) ; but this was over- 
ruled by Lord Mansfield in R. v, Felton and Wenman (1 Bott. 495), 
who said that neither the putative father nor the mother had the legal 
right of guardianship. Where an order of maintenance or a bond 
exists, an offer to take charge of the child and maintain it is a sufficient 
fulfilment of the obligation on the putative father if the child be above 
the age of nurture, but not otherwise (in R. v, Soper, and ex parte 
Anne Knee, 1 New Rept. 138.) Thus in this instance also the only 
point really decided is the one forced on the courts by the claim to in- 
demnity on the part of the parish. (See Strangeways v, Robinson ^ 
a/., 4 Taunt. 498.)t 

The French code, though it admit legitimation by subsequent mar- 
riage, as a voluntary recognition of the child by its father in the most 
solemn form, enacts, ** La recherche de la paterniu^ est interdite" (Art. 
341.) The '* Discours*' and " Discussion" on the formation of the 
Code Civil contain a great deal of instructive matter on this subject, and 
show a perfect appreciation of its intrinsic difficulty and its vast impor- 
tance. I cannot forbear quoting the following passages : — 

•'Emmery pense qu on ne doit pas y avoir r^g^rd ; Tenfant n^ d'une 
union illicite, dit-il, n'appartient qu'k sa m^re, parceque kors le ma' 
Ttage il n^y a de certain qua lamaternitS,^^ — (Discussion sur FArt. 336, 
p. 215.) 

•' Dans I'ancien rt^gime, on donnait aux enfans naturels, qui n^t^taient 
point reconnus par leurs p^res, trop de facility k inqui^ter des families 
auxquelles ils etaient (Strangers, et sous les rapports de la fortune ils 
^taient traitc^s avec une rigueur excessive. Pendant la Bc^volution la 
loi ancienne a 6i6 rc^form^e en ce qu'elle admettait des recherches odieuses 
sur la paternitc^. * Mais on s'est laiss^ entrainer par des sentimens de 
bienfaisance ; on leur a donn^ des droits qui les assimilaient sous un 

* Haggard's Consistoxy Repts;, 351. Compare the argument of the King's 
advocate and Doctor Swabey in the same ca8e.-HClbid. p. 33§.) 

f The mother of an illegitimate child has no power to appoint a guardian for it 
under stat. 12, Car. II., 24. 8, 8. (Ex parte Glover, 4 Dowl, P, C; 291, 1 Har. and 
WoU. 608.) 
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trop grand nombre de rapports aux enfans Iegiiime8/'-*(Bi^t Pr^a- 
meneu Discours, pt 177.) 

'' On salt que dans les habitudes de la vie il est facile de rc^pandre 
une prt^somption de paternity qui n*a jamais exists. A I'aide de ces ap- 
parences, combien de fois n'a-t>on pas Mig4 les moeurs par de recherches 
inquisitoriales qu'on a justifit^es par la faiblesse pr<$tendue du sexe ! Que 
cet abus disparaisse, et aussitdt de grandes ressources sont enlev^es k 
la s(kluction et k la perversitc^ ; les moeurs auront des ennemis de 
rnoins et les passions un frein de plus. Les femmes deviendront phis 
r^ervt^es lorsqu'elles saurout qu'en c^dant sans prendre des pr«^- 
cautions pour assurer I't^tat de leur post^rit^ elles en sont seules 
chargt^es." — (Cambacljres, Discours Prt^Iiminaire du Projet de Code 
Civil. — 'Discours, p. 194., note.) 

In conclusion, I will only express a conviction tbat the affiliation of a 
bastard, though capable of being modified so as to diminish its mischief, 
is contrary to the natural uncertainty which hangs over the birth of a 
child born in concubinage ; as well as to the legal uncertainty which 
the old law of England threw round such children, and only waived for 
the attainment of purposes of a purely special and economical charac- 
ter. Moreover, I believe that affiliation, and the consequent power 
which it confers on the woman, is an aid instead of a check to vice and 
seduction, and that in its way it implies just as gross an encroachment 
on the privileges of marriage as the untested claim to relief does on the 
rights of property. 

It has thus been the fate of our poor laws, in pursuit of the most 
humane and laudable objects, to inflict severe blows on those two in- 
stitutions which form the groundwork of all civil society in modem 
Europe. Whether such attacks shall be renewed with increasing 
violence, or whether the gradual decline of their force which com- 
menced in 1834 shall be allowed to continue, is a question which the 
legislature must in this Session of Parliament determine. 
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REPORT, 

SUPPLEMENTARY TO THE FOREGOING, ON THE 

LAW OP BASTARDY, 



CONTAINING 



Some Observations on the Proposal to afford a Remedy to the Poorer 
Classes in Cases of Seduction and Breach of Promise of Marriage. 



Gentlemen, Boss^ April Sthy 1840. 

Since I had the honour of forwarding to your Board my Report 
on the Law of Bastardy, I observe that notice has been given in the 
House of Commons of an intention to introduce a Bill to afford the 
poorer classes a remedy in cases of seduction and breach of promise of 
marriage. 

It may be said that any proposal which does not acknowledge the 
connexion of such remedies with the Poor Law removes them from the 
class of topics on which my official duty would lead me to correspond 
with your Board. 

As I cannot, however, overlook the fact that the former bastardy laws, 
which commenced by intending merely to secure indemnity to the 
parish, were justified in their progressive misapplication by the plea of 
protecting the female and punishing the seducer, and finally ended by 
promoting, on*a large scale, immorality and perjury ; so, I fear, that 
any enactment professing to begin at the other end, by redressing indi- 
vidual wrongs, will in a short time come to be set in motion by the 
same machinery which worked the parish system of affiliation, and must 
finally terminate in producing a mass of similar evils. 

I venture, therefore, to lay before your Board a few additional ob- 
servations on the difficulty and danger attending hasty legislation on 
these subjects. 

From the terms of the notice, I infer that the remedy will be of a 
civil character. Probably it will not be attempted to extend it to 
breach of promise of marriage, where the dishonour of the woman does 
not result from such promise, and I shall, therefore, confine myself to 
what I would call seduction, divided into two classes of cases. 
' 1. Those cases in which a woman is induced to consent to her own 
dishonour by a specific promise of marriage, or by such representations 
as amount to an implied promise of marriage. 

2. Those cases in which a woman consents to her own dishonour, 
not in consequence of any promise of marriage, express or implied, but 
is apparently misled by the man working on her vanity, her passions^, 
or her affection. 
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In either .class of cases the woman may be one who has or who has 
not previously led a chaste life, and the result of the intercourse may 
or mav not be the birth of a child. 

The first diflBculty which meets us in discussing ,a remedy for seduc- 
tion is one which attaches itself to both the classes of cases specified 
above. I mean the recognized maxim " volenti nonfit injuria.** No 
compensation can reasonably be claimed by a party who consents to 
the act, for which he requires redress. The law would be making work 
for itself, and would only afford an opportunity for individual remiss- 
ness or speculation for damages, if it lent its aid to secure indemnity to 
a person, in whose own power it lay to prevent the injury, by refusing 
to concur in its infliction. It will be said that this maxim should not be 
pressed in all its rigour where our sympathy with human feelings 
suggests a ready excuse for the previous weakness. Such an argu- 
ment, however, would be an unsound basis for legislation. In fact, 
these are precisely the cases in which it is necessary, however painful, 
to adhere more strictly than usual to the principle in question. In 
other instances we fear that remissness may shelter itself behind the 
protection afforded by laws which profess to take more care of the 
concerns of individuals than they do of their own. In questions of 
sexual morality we have to guard against more than mere passive indo- 
lence ; passion will eagerly catch at the hope of redress promised by the 
law, and appeal to such a promise as the justification of its disregard 
of consequences. 

In the first kind of seduction, where a promise of marriage can be 
proved, it may be urged that seduction bears the same relation to 
violence that obtaining money under false pretences does to robbery. 
The woman who yields because marriage is promised may be held not 
to consent^ according to the proper meaning of the word, inasmuch as 
she acts under a mistaken impression. Is the law, then, to protect the 
petty interests of property, and yet refuse to interfere where a far 
deeper injury has been the result of the fraud ? I think it would be 
extremely difficult to deprive the act of the woman, even under these 
circumstances, of its character of consent ; but admitting for a moment 
the correctness of the analogy, we must, in the first place, recollect that 
the man who is induced to pay money or deliver goods by a false repre- 
sentation, is guilty only of a want of caution ; the woman who yields 
on a mere promise of marriage does that which religion and the law 
alike denounce. So far, therefore, as public policy is concerned, the 
two parties stand on a different footing. At any rate, the analogy 
must be followed out in the nature of the evidence demanded. The 
false pretence by which the fraud has been effected, in other words the 
promise of marriage, should be specifically proved. The amount of the 
injury sustained should be no less clearly established, and in this latter 
point is included the previous character of the woman. The wrong in- 
fiipted on her is in proportion to the goodness of her former reputation. 
In demanding explicit testimony to these two points, we should only 
ask that which is borne out by the practice of the law, in the ordinary 
action for breach of promise of marriage among the higher classes. 
In this action, the woman cannot be a witness in her own cause. 
She must produce witnesses to the promise, or put in letters which prove 
its existence. It is true that, fi-om the peculiar form of the action, " per 
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quod semtium amidt^^^ evidence of a promise of marriage cannot be 
given (Dodd v. Norrls, 3 Camp. 519, but see Tullidge r. Wade, 3 Wils* 
18). In both remedies the character of the woman must form a mate- 
rial element in calculating the amount of damages. In the action *^ per 
quody^ the woman herself is subjected to cross-examination as to her 
conduct, although not bound to answer to the direct fact whether she 
had not previously been criminal with other men (Dodd v. Norris). 
The father cannot produce witnesses to the daughter s general cha- 
racter, except in answer to evidence of general bsid character adduced 
on the part of the defendant (Bamfield v, Massey, 1 Camp. 460) ; 
nor does the mere cross-examination of the daughter entitle the plaintiff 
to call other witnesses to her character (Dodd r. Norris). 

In extending the operation of any remedies now enjoyed by the 
middle and higher classes to those in a lower rank of life, while we 
admit to the fullest extent the claim for equal laws, we must remember 
that more, rather than less, caution is necessary in regulating the pro- 
cedure. Weapons capable of being fearfully abused are placed within 
the reach of a far greater number of persons, some of whom will be 
constantly ready to avail themselves of them for the purposes of extor- 
tion and speculative profligacy. If the remedy is to be more acces- 
sible, it must be cheaper ; if it be cheaper, the machinery for its admi- 
nistration will probably be ruder, and on every ground, therefore, 
increased rather than diminished restrictions, as to the evidence to be 
admitted, and the formalities to be observed, will be indispensably ne- 
cessary to prevent gross abuse. 

But if we consider a moment, we shall see that in such a matter it is 
almost impossible to establish really equal laws for rich and poor — that 
is to say, laws which shall produce analogous results equally beneficial 
to the community in the two classes of society. In the middle and 
higher classes, when the sense of shame in certain rare instances is 
overcome by resentment, and a woman or her friends have recourse to 
legal proceedings for breach of promise of marriage, or seduction, the 
result is generally the payment of a sum of money, and there the 
matter ends. Among the poorer classes, the suit for compensation will 
end very differently : the man, probably unable to pay the damages, 
will compromise the business by a forced marriage, similar to those 
brought about by the old bastardy laws, — marriages in which the man 
performed his part of the contract, not from love or good faith, but from 
fear of gaol, and of which the almost certain consequences were bad 
temper, a miserable home, ill treatment of the wife, conjugal infidelity, 
and final desertion of the family. It is impossible to conceive a more 
hideous picture than these compulsory marriages presented. Thus in 
practice, under the specious semblance of equal laws, there would be 
produced very different results for rich and poor. The proposed 
remedy for the latter would constantly terminate in the legalized pro- 
fanation of the rite of marriage, in a certain evil to the community and 
a source of increased misery to the unhappy female. 

It is necessary to turn for a moment to what I will term the " penal" 
view of a remedy for seduction. The idea that it is expedient and just 
to punish the man is very prevalent, as mixed up writh the civil process 
of affiliation. I constantly hear the farmers say, ^* We don't like those 
young fellows to escape without any punishment ;'' and they do not 
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readily comprehend that punishment in civilized and Christian cowitries 
18 not inflicted on a principle of Tengeance, because the delinquent 
deserves it, but because it hajs a tendency to prevent the commission of 
the offence; whereas the great and unanswerable objection to the 
*^ puniskment^^ of the father of an illegitimate child is the fact, that it 
acts in precisely tli^ opposite direction, and has a tendency to increase 
the frequency of the offence. I will not now repeat what I have already 
stated at greater length in my former report. It is sufficient to say that 
the old bastardy laws degenerated into a supposed instrument of penal 
infliction, and ^t all civil remedies given to the woman will inevitably 
assume the same form ; more especially as one of the characteristics of 
criminal proceedings, the suit at the instance of the public, will prao 
tically be supplied by the disposition of the parish authorities to 
stimulate the woman by threats and promises to seek redress and 
indemnity. 

Still it may be said — if a child be born, is there to be no compen- 
sation to the woman for her liability to maintain it ? 

Here, in addition to all the former arguments, I must fall back on 
the primary difficulties discussed in my former report. There are 
certainly cases in which cohabitation on the part of the putative father 
may be clearly shown, but the proof ought in reality to go further : it 
cmght to be proved that such cohabitation was exclusive, and that there 
has been no connexion with any one else. 

Positive evidence however, it is objected, is in these matters not to 
be obtained. The very nature of the act implies the difficulty of 
proof, and much more is it impracticable to establish a negative pro- 
position. We must be satisfied therefore with the best evidence which 
we can get 

Now the adoption of such reasoning as this is directly opposed to the 
whole principle involved in the institution of marriage. It is precisely 
because exclusive cohabitation can never be satisfactorily established, 
that the maxim *' pater est quern nuptice demonstrant^^ is employed by 
the law to conclude all discussion, by making the proof of a different 
fact, the marriage, a sufficient ground for attributing the procreation 
of the child to a definite father. Any attempt to substitute for this 
rule direct proof of the paternity by other means is, as far as it goes, a 
violation of the principle implied in marriage. The recent changes in 
the law of adulterine bastardy are certainly a step in this direction ; but 
it may reasonably be doubted whether the alteration is expedient in 
itself, and much more wheUier it should be applied to a greater extent. 

All that I have already said goes to show the difficulty attending a 
remedy for seduction, even where breach of promise of marriage can 
be established. What shall we say then of those cases in which no 
such specific fraud can be shown ? In these the difficulties of evidence 
are enhanced tenfold, and the maxim, " volenti nonfit injuria,*^ applies 
with all its full and proper force. The woman is, to all intents and 
purposes, a consenting party. She might have prevented the injury 
had she chosen so to do, and thus have saved the law the trouble of 
redressing it. As it is, she has taken her chance, and it is difficult, to 
say the least of it, to afford her subsequent redress without giving as- 
sistance to calculating vice, fully as much as to injured innocence. I 
believe it to be by no means universally the case, where illicit inter- 
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course takes place in the rural districts, that the man is the tempter.* 
Repeated instances occur in which mere boys are said to be the fathers 
of children borne by women of more mature age. But leaving^ for the 
present these considerations, and returning to admitted cases of seduc- 
tion, it may perhaps be urged by persons desirous of pressing further 
the analogy suggested above — '• if seduction by express promise of 
marriage resembles obtaining money under false pretences, seduction 
without any such promise may fairly be compared to a credit obtained 
at a shop by producing a general impression of the will and ability 
to pay for the goods. The law grants the tradesman a remedy in the 
latter case, are we to deny it to an injured woman in the former?" 

Mr. M*Culloch (art. Credit, Comm. Diet.) has very ingeniously 
argued the expediency of denying all means of recovering simple con- 
tract debts under £50. He says, ** Our object ought not to be to 
provide means for enforcing payment of trifling debts, but to prevent 
their contraction. The belief that they may readily enforce their claims 
by resorting to them (i. e, to district courts) will make shopkeepers 
and tradesmen still more disposed than at present to give credit, while 
the unprincipled, the inconsiderate, and the necessitous, will eagerly 
grasp at this increased facility.*' 

Every word of the sentences just quoted is applicable, ** mutatis mu- 
tandis ^^^ to the question of a cheap remedy for seduction ; with the 
material difference, however, that while in the former case, as used by 
Mr. M'Culloch, the reasoning is, I believe, unsound, in the latter it 
admits of ^no valid and sufficient answer. To refuse to recognize a 
right because the amount claimed is small, requires most manifest 
proof of public expediency. A facility for buying and selling without 
immediate payment, or '' credit** in matters of trade^ is, though liable 
to abuse, in itself a good. But no one, except a socialist, will say that 
** credit** in the intercourse of the sexes is of a similar character. 

It remains to be considered before what tribunal will cases of seduc« 
tion come, — -what court will have to discuss, on interested or conflicting 
testimony, such questions as the following : *^ What constitutes a 
promise of marriage? Has such a promise been given ? Was the 
man sober when he gave it ? If not quite sober, was he so drunk as not 
to know what he said ? Is he the father of the child ? Has the woman 
had connexion with no one else? Is she of good, middling, or bad, 
previous character ? Has she, or have her friends, entrapped the man, 
and connived at her disgrace for the sake of compelling mamage or 
extorting money ? What damages are to be given ? What is the ability 
of the man to pay them ?" &c. &c. 

I have seen too much of the magistracy of this country not to 
entertain the greatest respect for their uprightness and ability ; but I 
think I shall be excused if I say that questions of the delicate and 
complicated character of those just stated, will scarcely be properly 
argued, or satisfactorily decided in petty sessions. Yet if the remedy 
is to be a cheap one, to what other court can they be referred ? If I 
thought redress for seduction the most desirable object possible, I should 
be wholly at a loss as to the tribunal by which it could be awarded. 
At any rate the proceedings must be public. The disgusting nature of 

* See the report of Lieutepant-General Marriott to the Feishore Board of Quar- 
dians, quoted in my former Report, p. 19. 



